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FINDINGS AND DECISION
OF THE HEARING EXAMINER FOR THE GITY OF SEATTLE

In the Matter of the Appeals of

PATRICIA THOR, FILE NOS. MUP-87-066(W),
NANCY BERGQUIST, MUP-87~-067(W),
JAMES STRICHARTZ, MUP-87-069(W),
JENNY EICHWALD, MUP-87-070(W),
MARLENE JAMESON, and MUP-87-071(W) and
DENISE WARREN AND AHMED AMR MUP-87-072(W)

APPLICATION NO. 8606146

Introduction

Appellants appeal the decision of the Director, Department of
Construction and Land Use, to issue a determinatlon of nonsigni-
ficance for a proposed 22-unilt apartment bullding at 4405 Linden
Avenue North and not to lmpose further conditions pursuant to
SEPA.

The appellants exercised the right to appeal pursuant to the
Master Use Permit Ordinance, Chapter 23,76, Seattle Munlecipal
Code.

Thgg-matter was heard before the Hearing Examiner on January
25, 19848.

Partles to the proceedlngs were: Appellants, Patricla Thor,
pro se, Nancy Bergqulst, pro se, James Strichartz, pro se, Jenny
Eichwald, pro se, Marlene Jameson through Nancy Bergquist, and
Denise Warren and Ahmed Amr by Denise Warren; the Director by Jim
Barnes, land use speclalist; the applicant, Paul Smith, by his
architect, Thomas Llndsay.

For purposes of this decision, all section numbers refer fto
the Seattle Municipal Code, unless otherwise indicated.

After due conslderation of the evidence elicited during the
public hearing, the following shall constitute the findings of
fact, conclusions and decision of the Hearing Examiner on this
appeal.

Findings of Fact

1. Paul Smith flled a master use permit appllcatlon %o
demolish two single-family residences and to construct a 24-unit
apartment. building at 4405 Linden Avenue North., In response to
suggestions by the Department of construction and Land Use {DCLU)
the application was modified to propose a 22-unit building. The
Director then 1ssued a determination of nonsignificance {"DNS")
and imposed conditions pursuant to SEPA. These s8ix appeals of
those declsions were flled.

2 The subjJect site is a two-1lot parcel on the west slde of
Linden Avenue North 1n the Fremont neighborhood. Each lot 1s
currently developed with a single-family resldence which struc-
tures appear to be in good condltion. .

3. The subject slte 1s zoned Lowrlse 3, as are both sides
of Linden Avenue North 1In this area. The west half of the block
containing the subject property fronts on Fremont Avenue North
and is zoned- NC2 40'.

g, Tmmediately north of the subject site 1s a gingle-family
residence and to the south 1s a l2-unit condominium bulldling.
The remalnder of the blockfront is. in single-family development.
While there are several multi-family bulldings in the area fthe
predomlinant use 1s still single-famlly.

5. . The large master use permlt slgn on the property
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described a three-story, 24-unit proposal. The notlce of the
declslon described a three-story, 22-unit building with basement
garage. The notice of the appesal hearlng also referred to
basement parking. The proposed parkling 1s not "basement" parking
but 1s to be at grade with 21 spaces under the bullding and five

regular spaces and six tandem spaces on the south and west sides
of the bullding.

6. The proposal, then, is for & 22-unit building, four
stories high including a parking level at grade, and 32 parking
spaces which number include six tandem spaces. Landscaping is to
be provided on all sides and a 6 ft. high fence around the park-
ing on the south side. The applicant explained at hearing that
the fence would also screen the parking on the north side.

T. Linden Avenue North 1s substandard in that 1t 1s not 32
ft. wide, the standard for multi-family areas. Most streets in
multi-famlly-zoned areas are similarly substandard. The land use
speclallst .explored options with the Engineering Department for
improving the situation, The optlons discussed were makling
Linden one-way or removing on-street parking from one side;
wldening Llnden adjacent to the subject site; widening the whole
block; 1installing a traffic cirecle., Alteration of the traffilec
pattern was not vlewed as needed at thls time but may be later
depending on future development in this area. Widening adjacent
to the subjJect site was seen to serve no purpose and would elimi-
nate one on-street parking space. Wldenlng of the entire block
was not seen as an approprlate mitigating measure 4in that the
expense would be too great for a single development.

8. The roadway of Linden Avenue North is 25 ft. wide. With
parking on both sides of the street there 1s only one lane for
travel., Because of on-street parking, on occasion a car meeting
an oncomlng car must back down Linden and around the corner, onto
a street used by cars exlting Aurora which may be traveling
faster than street traffic.

9. The lntersection of Linden and North Allen Place, which
1s one lot away from the subject slte, 1s considered a high
aceldent 1ntersection because of the number of reported accil-
dents, Many mlnor accldents at that intersection are not re-
ported.

10, The number of vehlcle trips projJected to be generated by
the proposal was stated to be 120 in the checklist. Based on ITE
trip generatlon rates of 6.6 trips per unit, the number should
have been 145,

11, The volume of traffic on Linden south of Allen Place has
been an average of 850 vehicles per day with 90 of those trips
during the p.m. peak hour.

12, The proposal 1s expected to generate 14 to 15 trips
during the p.m. peak hour.

13. The ¢traffle generated by the proposed bullding would
represent a very small percentage of the traffic at the inter-
section of Linden and Allen, according to applicant's traffic
consultant. No evidence to the contrary was shown.

14, Applicant's traffic consultant agrees with appellants
that the two-way street situation 1s undesirable and that the
increased traffic willl have an adverse effect but concluded that
the lmpact would not be slgniflcant.

15. If Linden Avenue was widened to the Clty's standard, the
fregquency of accldents wlth parked vehleles would be reduced
gsignificantly.

16. Traffic circles reduce the frequency and magnitude of

trafflc accldents at Intersections, according to appllcant's
traffic consultant.

17. The land use speclalist found that there ls no accepted




, MUP—S?-OBQOW,069,070,071,072(w)
Page 3/7

practlice as to how to assess impact of traffic on the streetl
other than at intersections. He acknowledges that the situation
on Linden 1s bad and that a level will be reached when steps wlll
have to be taken but that the addition of traffic from this pro-
posal will not reach that level.

18. The installation of a traffic elrcle at Allen Place and
I,inden Aveunue could reduce the accident .potential. Cost of in-
stallation 1s estimated to be between $3,000 and $7,000. Appel-
1ants ask that the appllcant be required to fund the installation
and maintenance of a traffic clrcle at that location.

19. The land use speclalist views the cost of a traffic
cirele to be unreasonable to mitigate the level of impact from
thla project.

20. The location has been added to the Engineering Depart-
ment's list for study. If private funds were avallable the
circle would be Installed.

21. Traffic and parking in the area was studled by TDA, Inec.
The instructlons from DCLU on the land use correction sheet for
the study specified an area covering Linden Avenue North between
North L2nd and North 45th and the cross streets between Aurora
Avenue North and Fremont Avenue North. The land use speciallst
clarified his instructions to the consultant and dlrected that
parking on Aurocra and Fremont be included in the study area. The
Engineering Department had advised the land use specilallst to
inelude the parking spaces In the west lane of Aurora since they
are available for parking.

22. The supply of on-street parking spaces within the study
area was found to be 219. The average utilizatlion on a week
night was found to be 156 spaces or 71 percent,

23. The survey data was adjusted by the consultants to add
probable splllover of 14 spaces from apartment buildings at 802
North 43rd and 800 North Allen Place. The utllizatlon rate wilth
that spillover would 78 percent.

24, The on-street parking demand from the the newer bullding
at 800 North Allen may be hlgher than the standard used 1in calcu-
lating the utilizatlon silnce tenants are charged for the parking
separately from their apartment rental,

25. A new building at 717 North 45th was not consldered by
the parking consultant or the land use speclalist 1in assessling
on-street parking demand 1n the area. With six units in that
buillding, the spillover would be expected to be three spaces
which would ralse the average utilization to 79 percent.

26. The parking supply filgure includes 17 spaces on Aurora
Avenue North, a state hlghway, 1n the lane used by traffic
merging onto Aurora. Whille those are legal spaces, cars parked
may make Joinlng Aurora tpafflc difficult and parked cars are in
danger of being hit. If those spaces are excluded from the
supply for the area, because most are not likely %o be used, the
utilization rate would be B6 percent.

27, With the 22 units proposed, as many as four cars could
need parking on-street. If the tandem spaces are used, the
spillover would be reduced. Because of the 1lnconvenlence of
tandem spaces, their full utilization for parking cannot be
assured,

28. 1If four more cars were parked on the street, the average
utilization rate for the area {including the 17 Aurora spaces)
would be 81 percent. )

29, Parking in five spaces of the supply 1s prohlbited be-

tween 9:00 a.m. and 4:00 p.m., making them less desirable to the
resldents.

30, Between elghty and ninety percent utilizatlon of the
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theoretlcal supply 1s considered to be the practical capacity for
on-street parking by the Englneering Department.

31. There 1is substantilal 1llegal parking (on planting
strips, too close to fire hydrants, etec.) 1in the ares.

32. The parking situtation has deteriorated significantly
slnce the additlion of the three newest apartment bulldings.

Other master use permit slgns show additional proposals for the
area,

33. Based on the parking study by applicent's consultant,
the land use specialist coneluded that on-street parking 1is
overutllized In the area., @lven the mltigation already ineluded
In the project which reduced the number of units and increased
the amount of parking, he concluded that the remalning splllover
demand for on-street parking is a falr burden to be placed on the
neighborhood. He also concluded that even if the exlsting utili-
zatlon 1s greater than it was at the time of the survey, the pro-
Ject's parking impact cannot be further mitigated.

. 34, Constructlon vehleles, equipment and supplies have
occupied on-street parking spaces during construction of the new
apartment bulldings. One appellant asks for a condition re-
quiring that such equipment or materials be removed from the
street at nlght so that the spaces are available for the
resldents.

35. The new parking amendment to the code would requlre a-

parking ratio of 1.3 spaces per unit for this proposal. DCLU
calculates that the ratlo proposed 1s 1.39 Spaces per unit.

36. With only a few exceptions, such as the ten-unit
building at 802 North 43rd, the structures 1n the neighborhood
are one or two storles in helght. Further, structures 1n the NC
zone along Fremont are low 1in scale,

37. Appellants ask that the project be limited to two
storles to make it more consistent with other structures In the
nelghborhood, Basement parking would be preferred to surface
parking.

38. When the applicant modified his plans to reduce the
number of unlts the overall mass was not changed. Appellants are
concerned that 1n the future the space which was freed up eould
be converted back to dwelling units without permits.

39. The land use speclalist imposed no condition to mitigate
bulk or height because the proposed condition 1ls not on an edge
of a zone which has development standards requiring less bulk,

40. Some appellants object to the increased density because
of the llkelihood of increased nolse, pollution and litter.

41. A measure to mitigate construction noise 1s the con-
dition regulating the hours. The condition limits construction
to the hours of 7:00 a.m. to 6:00 p.m. on nonholiday weekdays.

42. The residents' experience wilth the other construction
projects nearby was that the workers came before 7:00 a.m. and
made nonconstruction nolse that was disturbing. Appellant
Strichartz requests that a later starting time be required.

43. The land use specialist opined that there 1s no reason
fo expect any unusual nolse from the proposed bullding when 1t 1s
occupied. The Hearing Examiner concurs in this opinion.

44. Light from headlights entering the parking area should
not bother other properties because of fenclng and walls. Light
from cars leaving will shine on the property directly across the
street. The only measure suggested by appellants to mitigate
that 1impact was to decrease the number of occupants of the
bullding.
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45, Condltlons were imposed by the Director to mitigate
construction nolse impacts as stated above; to miltigate the
building bulk by requiring landscaping; to mitigate light and
glare by requlring shielding of outdoor lighting and a fence
adjacent to open parking areas; and to mitigate parking impacts
by prohibiting the charging of a separate fee for parking and
asslgning the tandem parking stalls each to one unlt,

46. The land use speclallst testified that he has requlred
an environmental 1lmpact statement once or twilce for proposed
apartment buildings in Lowrise 3 gzones out of thousands of
proposals.

47. Interim development standards were imposed by the Clity
Councll on areas in Ballard and Fremont in November, 1987.

Coneclusions

1. An environmental impect statement 1s required 1f the
responsible official finds that the proposal may have a "probable
significant adverse environmental impact." Sectlon 25.05.360. A
DNS is to be lssued when the responsible officlal determines that
there will not such impact. Seetion 25.05.340. "Probable” 1s
defined as "...likely or reagsonably likely to occur...." Sectlon
25,05.782. The meaning of "significant", for purposes of SEPA,
is "a reasonable 1ikelihood of more than a moderate adverse
impact on environmental quallity." Sectlon 25.,05.794.

2. One of the appellants suggests that the evidence shows a
policy determination by the Dlrector not to require EIS's for
apartment buildings in L-3 zones wlthout regard for the cumu-’
lative effect of these buildings on &an area. There are other
ressonable inferences that can be drawn from the evldence that
only a small number of BIS's have been required. Moreover, 1t 1is
the appellant's burden to show that the Director erred ln deter-
mining that thils proposal would not cause a significant adverse
effect on the envlronment, which environment 1ncludes other
development already approved.

3. None of the impacts, additional traffic, parking demand,
construction impacts or bulk and height of the building, have
been shown to rise to the 1evel of a significant adverse impact.
Therefore, no error has been shown in the decision to 1lssue a
DNS.

L, Proposals may be conditioned, %o mitigate environmental
impacts provided the the following condltions are met: ‘the
mitigation measures must be vased on policies formally adopted as
bases Ffor the exerclse of substantive authority pursuant to SEPA;
the measures must relate to environmental impacts which have been
clearly ldentlified in an environmentel document; the mitigation
measures are to be reasonable and capable of belng accomplished;
and the applicant can be held responsible only to the extent that
the impact is attributable %o the proposal. Sectlon 25.05.660.

5. Appellants have shown, and the environmental documents
acknowledged, that the proposed bullding would be substantially
pulkier than most of the bulldings in the area and, therefore,
out of scale. There 1s no policy authority, however, to lmpose
mitigating condltlons to reduce the bulk of a building where the
subject site is not on the edge of a zone where transition 1n
size 1s needed or where there are not unusual clrcumstances which
the City Councill would not have contemplated at the time the zon-
ing designation was applied to the gite, The fact that the sur-
rounding buildings are developed to a lower height is not Justl-
fication for a conditlon reducing the height of the bullding. In
re Oden Investment, C.F. No. 293557 (1985). Without that poliley
basis, no condltlon may be imposed.

6. Appellants have shown that street parking 1s nearly at
practical capaclty. Yet, because the projected splllover from
the proposed bullding is so small (0 to 4 spaces) and the project
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already includes more parking than requlred, mitigation of park-
1n% impacts by reducing the number of units would be unreason-
able,

7. Given the near capacity parkling situation in the area,
use of the street for storage of vehlcles, equipment or supplies
during construction would have an adverse effect on parking. The
Director has authority under Section 25,05.902D.2.c to require
measures to mitigate adverse parking Iimpacts. A condltion
restricting the use of the street for storage should have been
Imposed.

8. One appellant vrequests that proposed fencing be
clarified on the plans. Condition No. 4 of the Director's
declsion states clearly where fencing 1s required to mitigsate
light and glare impacts. None other can be required. However,
the applicant has stated a willingness to meet wlth nelghbors to
plan addlitional screening,

9. Conditlon No. 1 of the Director's decision which limits
constructlion to the hours of 7:00 a.m. to 6:00 p.m. should Dbe
revised to 7:30 a.m. to 6:00 p.m.

10, Appellants each request one or more of a number of
conditions to mitigate the impact of additional vehilcles on the
circulation system and street safety. There 1ls authorlty under
the cumulatlve effects pollcy, Section 25.05.902C, to modify a
project to lessen 1ts demand for support servlces and facilities
(presumably streets), and also to provide for the needs of subse-
quent projects, The record does not show what level of ftrafflc
can be acccommodated safely by the street, Wlthout that infor-
mation 1t cannot be determined whether the project should be
1limited to lessen the demand or to what extent. In any case,
there are other means to increase the capacity of the street such
as establlshing 1t as one-way. The Engineering Department has
indicated that adjustments will be consldered when there 1s
increased traffic to accommodate.

11. The installation of a traffic clrcle at the intersection
would enhance safety. However, the record shows that the inter-
section 1s already hazardous and that the proJect would add only
a very small percentage to the volume at the intersection.
Therefore, requiring the applicant to be responsible for the cost
of the traffic cirele would violate the limitation on the
Director's authority, il.e., that the measures must mitlgate a
situation to the extent 1t 1s attributable to the proposal. The
other difficulty in reqguiring even a proportlonal payment of the
cost 1s that while the policy intent seems to be broad, the only
authority under the parking and traffic polley of Sectlon
25.05.902D addressing traffic is:

d. The Clity officlal or authorlzing agency
may require curb cuts, construction of slde-
walks and other pedestrian access amenltles or
deeding of street rilght-of-way.

The Hearing Examiner does not find authority to require installa-
tion, or partial payment for installatlion, of a traffic cirecle
since 1t does not appear to be a pedestrian access amenlty.

Declslon

Condition No. 1 is modified to read:

In addition to the nolse ordinance requlrements, to reduce
the noise impact of construction on nearby properties, the
owner(s) and/or responsible party(s) shall limit constructlon to
the hours of 7:30 a.m. to 6:00 p.m. onAngpholidayxweekdays only.

Condition No. la 1s hereby added:

To reduce the impact on the heavily utilized on-street
parking, construction vehlcles, equipment or materlals shall not
occupy the street so as to reduce the amount of parking avallable
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after 6:00 p.m. or on weekends.

With those modifications, ¢the decislion of the Director 1s
affirmed.

Entered this 92% day of February, 1988,

M. Margar EKlockars

Deputy Hearing Examiner

CONCERNING FURTHER REVIEW

Pursuant to Seattle Munlcipal Code Sectlon 25.05.680(C), a
party to the hearing before the Hearing Examlner may f1le an
appeal with the Clty Council no later than the fifteenth day
after the date of the decislon appealed from 1s filed with the
SEPA Public Information Center. The appeal statement must be
f1led with the City Clerk on the first floor of the Municipal
Building. The City Council's preview on appeal shall be limited
to the issue of compliance with Sectlon 25.05.660. The Clty
Council Land Use Committee should be consulted regarding further
appeal specifilcs.

If an appeal 1s taken pursuant to Section 25.05.680(C), the
time for filing a request for Judicial review of the underlying
governmental actlon and/or other SEPA issues Is stayed until the
City Counecil renders a final decislon on this BSeetion
25,05.680(C) appeal.

If no appeal 1s taken pursuant to Sectlon 25.05.680(C), the
decision of the Hearing Examiner in this case 1s final and 1s not
subject to reconslderation except to correct errors on the ground
of fraud, mistake, or irregularity in vital matters. Any request
for Judlecial review of the deecision on the underlylng
governmental actlon must be filed in King County Superior Court
within Ffifteen days of the date of this Hearing Examlner
decislon. Seattle Municipal Code Sectlon 23,76.22(c)(12)(e).
Judicial review under SEPA shall without exception be of the
decision on the underlylng governmental actlon together with 1ts
accompanying environmental determinations. RCW 43.21C.075(6)(e).
SEPA issues may be added to the request for review within 30 days
after the date of thls decision 1f a notice of intent %to seek
judiclal review of SEPA 1ssues 1s flled with the Director of the
Department of Construction and Land Use, 400 Seattle Municipal
Building, Seattle, Washington 98104, within fifteen days of the
date of this decision. Sectlon 25.05.680(D)(4).

If the Superior Court orders a review of the decision, the
person seeking review must arrange for and bear the cost of
preparing a verbatim written transcript of the hearing but will
be reimbursed 1f successful 1n court. Instructions for
preparation of the transcript are available for the Office of
Hearing Examiner, U400 Yesler Building, 5th Floor, Seattle,
Washington 98104. As an alternative to the written transcrilpt,
RCW 43.21C.075(6)(b) provides that a tape may be used for court
review. If a taped transcript 1s to be reviewed by the court the
record shall identify the locatlon on the taped transcript of
testimony and evldence to be reviewed. Partles are encouraged to
present the lssues ralsed on review, but if a party alleges that
a finding of fact 1s not supported by evldence, the party should
include in the record all evidence relevant to the dlisputed
finding. Any other party may designate additlonal portions of
the taped transcript relating to issues ralsed on review.





