FINDINGS AND DECISION
OF THE HEARING EXAMINER FOR THE CITY OF SEATTLE

In the Matter of the Appeal of

CONCERNED MADISON VALLEY RESIDENTS FILE NO. MUP-89-080(W)
APPLICATION NQ. 8708530
from a decision of the Director of
the Department of Construction and
Tand Use on a master use permit ReCEwep
application at 3001 E. Madlson 3t,
MAR 14 1990

Introduction SEPA

PUBLIC INFORMATION CENTER
The appellants exerclsed thelr right to appeal pursuant to the Master Use

Permit Ordinance, Chapter 23.76, Seattle Munleipal Code.

This matter was heard before the Hearing Examiner on February 28 and March
2, 1990, A site Inspectlon by the Hearing Examiner occurred on March 10,
1990.

Parties to the proceedings were: appellants, appearing through and
represented by Suzanne Wilson; intervenors, Harrison-Denny Community Council,
appearing through and represented by Jerry Sussmanj applicant Robert Regan,
represented by Melody B. McCutcheon, attorney at law; and the Director,
Department of Construction and Land Use, appearing through and represented by
Cristina Van Valkenburgh, Land Use Specialist.

A prehearing conference was scheduled for February 5, 1990 and becsause of
111ness of one of the parties, was reset for and held on February 14, 1990.
As a result of that conference, simplification of appellant's 1ssues were as
Follows: f{a) parking impacts; (b) traffic Impacts; (c) drainage and sewage
impacts; (d) soils stabllity impacts; (e) height, bulk and scale impacts; (f)
habltat impacts; (g) shadow impacts (parks); and (h) light and glare impacts.
Subsequent to the prehearing conference, Jerry Sussmen, on behalf of the
Harrison-Demny Community Council, flled a timely request to iIntervene in the
matter., By Order dated February 26, 1990 that request was granted subject to
the limitation that Intervention be 1limited to the issues set forth In the
request to Intervene, Those lssues were (a) traffic impacts; (b) sewage and
drainage impacts; (c) scale related impacts; and (d) habitat related impacts.

Following the March 2, 1990 morning recess of the hearing beling held in
this matter, appellant's representative informed this Hearing Examiner that
she would be unable to attend the afternocon sesslon of the hearing and in lieu
of making a presentation offered to submit a written closing statement setting
forth appellants' presentation on the tssues. After reconvenlng the afternoon
hearing session, the Hearing Examiner apprised applicant and intervenor of
appellants representative's unavallability and of her offer to submlt a
written presentatlon. Intervenor did not object. Applicant did object and
further moved that appellants' appeal be dismissed on the basis that
appellants could not sustain their burden of producing evidence without making
a presentation subject to cross-examination and other hearing rights whilch
applicant was entitled to exercilse. After consideration of argument by the
representatives of the remaining respective parties, the motion to dismiss was
orally granted on the record. An order to that effect was entered March 9,

1990.

A motion to dismiss the intervenor was denled. Thereupon, intervenor
through 1its representative, Jerry Sussman, made its presentation conslstent
with the limitations set forth in the intervention order of Webruary 26, 1990,

For purposes of this declsion, all section numbers refer to the Seattle
Municipal Code unless otherwise indicated.

‘///Efter due consideration of the evidence elicited during the public
.- hearing, the following shall constitute the findings of fact, conclusions and
Gecision of the Hearing Examiner on thls appeal.

Findings of Fact

1. Applicant proposes to construct a six (6) story, thirty (30) unit
apartment building with approximately thirty-six (36) basement parking spaces
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on two (2) levels. The address of this proposal 1s 3001 East Madison Street.
(Exhibit 1 and 2).

2. The site s a trlangular-shaped property located on the south side of
East Madison Street, approximately 130 feet west of the Lake Washington
Boulevard East and Fast Madison Street intersectlion. This property is in the
Madison Valley nelghborhood. (Exhibit 2 and site visit). The northern facade
of the proposed construction, along East Madlson Street, would be four (4)
atories measuring approximately thirty-six (36) feet to the top of the plate.
This facade would include modulations, decks and a flve (5) foot wide
pedestrian bridge entrance. (Exhibits 1 and 5), The top two (2) floors would
set back from the street grade with only approximately two and one half (2 1/2
observable by sidewalk passers-by.

3. The north-south change 1n grade causes the southern facade, along
Fast Mercer Street, to appear to be six storles in height as the two levels
below Madison grade (basement parking level A and B) would be evident when
viewed from the SF 5000 zone to the south. (Exhiblts 1 and 5). The two top
floors (levels 3 and 4) are to step back to the north to reflect the slope.
(Exnibits 1 and 5). The proposed design incorporates vertical modulations of
the first four (4) levels, thereby stepplng the structure back towards the
northern property line and away from the single family zone. Decks are
anticipated to be part of thls facade. (Exhibits 1 and 5).

h, In order to provide access to the two parking levels contalning the
thirty-six (36) spaces the adjacent alley would be developed. Bicycle parking
1s also proposed. Seattle Engineering Department (SED) 1s requiring that a
turn around be provided at the East Madison grade. Consistent with the
Property Use and Development Agreement (PUDA) (see Finding No. 8), the alley
will not go through. (Exhibit 1). 1In addition, a six (6) feet high cedar
fence at the turn around will screen thls portilon of the site from public
view,

5. The Analysls and Declsion of the Director indicates that an elevator
tower, measuring 49.5 feet and serving all six (6) stories would be located
approximately twenty (20) feet north of the structure's southern facade.,
However, at the hearing DCLU stated that the project would be further
conditlioned in that applicant would be required to lower the elevator
penthouse by one floor. As a result the top floor will not be accessible by
elevator and would consist of townhouse type units.

6. The property is a split zoned site in that the northern half of the
property 1s zoned Neighborhood Commercial 2 with a 40 foot height limit (NC2
10') wnile the southern half is zoned Lowrlse 3 (I~3). The site has a total
area of approximately 14,515 square feet. (Exhibits 1 and 2).

7. Total lot area includes a portlon of Dewey Place for which a petition
to vacate was submitted by the applicant in 1986 (C.F. 292473). The vacated
portion of the Dewey Place right-of-way encompasses a triangular shaped area
of approxlmately 2,800 square feet, silted immediately west of the lot.
(Exhibit 2).

8. The vacatlon of the Dewey Place rilght-of-way was conditlonally
approved in that a Property Use and Development Agreement (PUDA) was executed
containing provisions relating to open space and traffic access (Exhiblt 3).
The Dewey Place portlon was ammexed to the proposal site by Ordinance Number
114634, The speclific provisions of the PUDA which set forth the conditlons
for development of the vacated parcel provide as follows:

A. Open Space. The project bullt on the Property shall not
use any portlon of the vacated parcel in order to satlsfy the
open space requirements of the project. That 1is, the entlre
open space requlrement of any project proposed on the
Property shall be satlisfied by open space located on the
Property. It is the intent of thls condition that the
addition of the vacated parcel to the Property shall not
affect the slze or intensity of the project to be bullt on
the Property; so that, for example, the vacated parcel shall
not be used to calculate the open space required for the
project, or the open space provided by the project.

B. Traffic Access. Vehicle access to the parking garage of
the project built on the Property shall be from an alley
located along the northeastern boundary of the Property.
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That alley shall initially be limited to a connection to E.
Madlson Street In order to avold, to the extent possible,
traffic impacts to the adjoining single~family nelghborhood.
That alley shall be fully graded to its final elevation all
the way through to East Mercer Street; however, Owners 8hall
not open the alley to East Mercer Street by thelr own action
and Owners shall malntaln an interim turnaround sufficlent
for passenger vehlcles until such time, 1f ever, that the
alley is opened to East Mercer Street.

The PUDA covenants attach to and run with the subject property.

9. The site abuts three rlghts-of-way. Approximately 194 feet of
frontage 1s on Madison Street, approximately 216 feet 1s on East Mercer
Street, and approximately 160 feet 1s along the underdeveloped alley.
(Fxhibit 1).

10. The site is located on a steep (approximately 35 to 40 degrees)
southeastern faclng downslope which overlooks a single famlly developed area
zoned SF 5000 located immediately across East Mercer Street. The downward
southeasterly slope at 1ts steepest polnt has a total elevation drop across
the slte of approximately 35 vertical feet over 55 feet of lot depth.
(Exhiblt 1 and site visit).

11. A portlon of the site is designated Envirommentally Sensitive on the
Clty's Kroll Maps. According to the soils report of appllicant, the north
portion of the site, adjacent to East Madison Street, is underlaln by up to 40
foet of loose to medium dense silty and sandy fill. (Exhibit 8). The fill
solls, according to DCLU, were probably deposited during grading for Fast
Madison Street. (Exhibit 1). The fill soils decrease in depth towards the
east. BRelow the f111 are dense native sandy silts and silty clays. (Exhibit
8). Applicant's solls report was reviewed and approved by DCLU's Geotechnical
Fagineer wlth the comment that the proposal will require a street use sharing
permit, (Exhibit 1 and 8).

12. The site is vacant and heavily vegetated with grasses, bushes and
dsciduous trees. There 1ls no sldewalk along its East Madison 3treet border.
% narrow dirt path suffices at present for foot traffic., Street trees of U to
& inch caliper have been planted between the dirt path and the exlsting curb
st a distance of approximately four feet from that curb. (Exhibit 1, 4, 14
and site visit).

13. The NC2/80' commercially zoned strip In which the subject site 1s
loeated 1s centered along Madlson Street from 27th Avenue East to 32nd Avenue
Fast. 1In addition to the SF 5000 zone immedlately south of the project slte
anrnss Fast Mercer Street, there are SF 5000 zones both northwest and
southeast of the NC2 strip. A Lowrise 3 (1~3) zone is located between the NC2
50T and the SF 5000 zones. ‘This gone encompasses the southern portion of the
site and extends bo the east to 32nd Avernue N,E. (Exhibit 1).

1. North of the site, across FEast Madlson Street 1s located the
University of Washington Arboretum. (Exhiblt 1 and site visit).

15. Development in the vieinlty conslsts primarily of low scale retall,
offices and multi-family residential structures along East Madison Street.
Single family structures predomlnate along northwest and southeast of the
Madison strip consistent with the SF zoning. Single family resldences front
on 30th Avenue East and Dewey Place East. {Fxhibit 1 and site visit).

16. The Fast Madison Street arterial, with a 66 feet right-of-way plat,
11nks Take Washington, Madison Park, the East Central District, downtown and
~-a waterfront. It 1s also classifled as a Key Bicycle Street by the Seattle
Dz ineering Department (SED)., The arterial has been substantially, but not
fully, improved with sldewalks, eurbs, gutters, planting strip and street
trees. (Exhibit 1 and site visit).

17. East Mercer Street 1s an access street adjacent to the site platted
witn a 60 feet right-of-way. Thils right-of-way 1s only partially Improved In
that there is an existing curb. Dirt and weeds cover a considerable portion
af 1t. {(Exniblts 1, 4 and site vlsit).

18, METRO transit route number 11 services this area. This route
oro7ides direct access to the downtown district. (Exhibit 1 and site visit).
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19. On street parking 1s permissible on both sides of Fast Madiscon Street
batween 29th Avenue N.E. and Lake Washington Boulevard. There is also parking
along Fast Mercer Street and the other residentlial streets. (Exhibit 1 and
site visit).

20, Other develoment in the area, including projects recently approved
and/or under review by DCLU were indicated as follows:

(1) 3115 East Madison - A 19,400 square feet retail/office
building with a total of 52 parking spaces;

(2) 2908 East Madison - A 10-unlt apartment bullding with 12
parking spaces and 1,700 square feet of commerclal
space;

(3) 2720 East Madison - An AIDS nursing home and adult day
care facllity located at the intersectlon of FEast
Madlson Street and Martin Luther XKing Way with 26

parking spaces;

(4) 2501 FEast Madison ~ A 3-story, 12-unlt apartment
bullding with basement parking;

(5) 231 =~ 26th Avenue - A 3-story, 12-unit apartment
bullding with basement parking (across alley from 2501
E. Madison);

(6) 300 - 25th Avenue East - A 3-story, 25-unlt terraced
apartment bullding with underground parking for 33
vehlcles;

(7) 132 - 24th Avenue Fast - A 3-story, 12-unit apartment
building, parking unknown;

(8) 317 - 27th Avenue East - A 2-story, 2-unlt townhouse and
a 3-story, 2-unit townhouse with basement parking for
two vehleles in each building (environmentally sensitlve
area);

(9) 215 - 27th Avenue East - A 3-unit apartment building and
detached 3-car garage (envirormentally sensitive area);
and

(10) 100 - 23rd Avenue East - A 3-story additlon to existing
puilding and use change to retail (approximately 7,900
square feet) with one (1) residentlal unit and 21
parklng spaces.

(Exhibits 1 and 6).

21. Applicant proposes to provide landscaping along the Mercer Street
frontage conslsting of trees, shrubs and ground cover. The vacated portlon of
Dewey Place approximately seventy (70) square feet would be retained in its
natural vegetation as open spaces and pursuant to the Director's authority
under the SEPA policies to mitigate earth instability impacts due to the
steepness of thils western portion of the slte. Seattle Municipal Code Sectlon
25.,05.675.02.C111. (Exhibit 1).

22. A retaining wall approximately ten and a half (10.5) feet south of
the curb edge will also be constructed along the East Madison Street frontage
to provide sidewalk improvements. These will consist of a five (5) feet
pedestrian walkway and a five feet six inch (5' 6") planting strip to
accomodate the existing street trees. (Exhibit 1).

23, Seattle Fnglneering Department (SED) will requlre a street use permit
for any improvements and/or work along the public right of way. Prior to
{s3uance of the master use permit applicant must also provide SED wlth full
olans showing the required street improvements. (Exhibit 1).

2y, Public comment period letters from site nelghbors expressed concerns
over the increasing rate of nelghborhood development; Increased resldentlal
trafflc resulting from FEast Madison Street corridor development; inadequate
mumbar of traffic control devices to regulate traffic increase; 1inadequate
on-streat parking to meet Increased demand; potential slope instabllity during
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site excavatlon; potential dralnage Impacts; physilcal incompatibility of the
project with exlsting single family housing; and loss of the "greenbelt!,

25, Following the filing of this appeal and during the course of thils
hearing, four (4) additional public comment letters were recelved by this
Examlner. The Harrison-Denny Community Council essentlally ralsed helght,
bulk, and scale concerns as did an architect who resides in the neighborhood.
In addition, the architect expressed concern that the project would impair the
view corridor from Madison Valley and adjacent hillsides to the Arboretum. A
third letter volced concerns over drainage impacts and "greenbelt" loss. The
last letter, from Martin Luther King Early Childhood Education Center, sought
assurances that the project's close proximity to the school would not pose a
safety problem for 1ts students.

26. Having been filed March 4, 1988 this project application 1s not
subject to any of the multi-famlly, houslng on landscaping legislations
adopted after that date. The SEPA environmental policles adopted August 14,
1938 are, however, appllcable to thls project.

SEPA
A, Traffle

27. The only contested SEPA related issues for which evidence was
presented at the hearlng were traffile, sewage and drainage, scale related and
habitat related impacts. Short term impacts related to construction other
than those related to sewage and drainage were not ralsed as issues. The
Examiner finds that compliance with applicable codes, ordinances, regulations,
rules and the conditions imposed by the Director will adequately mltigate
these short term lmpacts. _

58. Michael Odom, Seattle FEngineering Department Assistant Trafflc
Engineer, reviewed traffilc impacts of the property, which will access public
streets solely from the East Madison driveway, wilth the SED plan review
section. He testified that, based on the Instltute of Transportation
Englneers (ITE) Manual, the project would generate about one hundred elghty
{180) all day trips and approximately eighteen to twenty (18-20) p.m. peak
nour vehicle trips. Combined with trips from other proposed vieinity projects
{specifically 2908, 2720 and 3115 East Madlson Street) he determined there
would be a low level of p.m. trip generation. The ITE and these vieinity
projects were the most current available traffic volume data for assessing
project traffic impacts.

29, On cross—examination Iintervenor Sussman elicited from Mr., Odom that
the aggregated p.m. peak hour impact would result In level of service (LOS) D.
According to Mr. Odom's testimony LOS D would not be an impediment to project
driveway (unsignallzed) movements. There is no eastbound a.m, backup on
Madison Street, although this may occur during the peak hour. However, before
this project could Increase trafflc lmpacts to 108 E (a capacity level which
would adversely affect traffic movement) it would have to lncrease trip
generation to at least ten (10) times its projected volume.

30, In SED's opinion no significant adverse cumulative traffic lmpacts
requiring mitigation would be caused by this project. Based on this data and
analysls the Dlrector thus determined fthat ¢the present and planned street
capacity wlll not be exceeded. (Exhibit 1). The Examiner concurs in this
determination.

31. Nonetheless, the Director, in order to promote the City polley to
sneourage ways that would decrease the rellance on single occupancy vehicles
2nd increase use of alternative transportatlon modes set forth in SMC
25.05.675R, requlres the applicant to provide current nelghborhood bus
schedules and transfer routes in the building lobby. Thls requirement is to
ne a conditlon of approval for the life of the project.

B. 3ewage and Drainage

32, Nell Watts, Planning Revlew Analyst, 1is the SED staff person
responsible for reviewing drainage lssues wlth respect to the project during
1ts master use and bullding permlt stages and durlng any type of private
dralnage or sewage related work occurring on public streets. This project 1s
1ocated in an area where on site retention is required because 1ts dlscharge
point is into a combined sewer. This discharge point runs right through the
property and commects with a large fifty-four Inch (54") line Iimmedlately
aijacent to the property site. That 1ine runs o the north for a very short
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distance where it tiles into a large five feet {5') dlameter METRC maln line.

33. Mr. Watts further testified that since there is a discharge polnt and
there is no known or identified capaclty problem, the Grading and Dralnage
Control Ordinance adequately addresses this project's Impacts. Although there
have been some capaclty problems with the large main line further north where
it goes under the Montlake cut, they have been alleviated by recent SED
projects in that area.

34, Some flooding does occur wlth some single famlly residences to the
south of the project. These residence lle in a natural depresslon area and
fFlooding occurs because there 1s no natural outlet. That flooding 1s not
caused by a line backup., Combined lines in the single family area are
upstream from thils proJect. Thus, discharge from the proJect will not add to
this flooding problem.

35. An Englneer Dralnage Control Plan will be required at the bullding
permit stage showing that all of the site runoff and that of the newly
developed alley will be collected In a catch basin, This collected runoff
will then be required to be tightlined to a detentlon system for temporary
storage from where 1t will be metered at a controlled rate into the comblined
sewer. Flow rate will be 1limited to an approximation of the current site
flow. The plan required that the detentlon system be able to handle a ten
(10) year design storm, i.e. a storm which can be expected once every ten (10)
years.

36. According to Mr. Watts thils projJect will Improve dralnage. In his
opinion this project with the Dralnage Control Plan to be required will have
no adverse slgnificant impacts on the surrounding area. The Fxaminer flnds
that there is suffileclent evidence to support this opinion.

C. Height, Bulk and Scale

37. The proposal site, belng spllit zoned NC2/40' and 1-3 on a steep
hillside across the street from a SF 5000 zone has the potentlal to adversely
{mpact the small single family structures over which it will loom. The DCLU
presentation establlished that under the helght, bulk and scale pollcies a
number of conditions have been imposed to provide a sensitive edge transition
betwaen the project's more intensive zone and the lesser intensive single
fanily zone. Those condltions are:

{a) reduce the height of the elevator penthouse by
elght feet (8') from 49.5 feet to 41.5 feet. Its roof
ridge 1s not to exceed a final elevation of 140.5 feet
therehy minimizing the towering effect it would have
over the southern slngle family zone;

(b) remove a notched portion of the southern side of
the bullding to further reduce helight, bulk and scale
impacts along the southern single family zone (Exhibit 1
pages 10-11 and Exhibit 9B);

{e) revise the landscaping plan to increase the land-
scaping strip five feet (5') to ten feet (10') with ten
(10) Incense Cedar trees to be planted approximately
fifteen feet (15') apart along the southern edge of the
planting strip. A minimum of five (5) Dogwood and five
(5) Bowhall Maple trees, twenty (20) Rhododendrons and
other shrubs and groundcover are to be planted along
this frontage within the ground level set back areas;
and

(d) 4install the six feet (6') high view obscuring cedar
fence around the proposed turnaround area as previously
noted above.

38. These conditions soften the Impact of the proposed proJect's bulk as
accentuated by its elevation over the adjacent single family zone to the south
due to topography. In addition, an intervening right-of-way and the existing
vertleal modulation design would further facllitate a sensitive edge
transltion. Also the exlstlng single family structures do not face the
vroposed project; therefore, only the side yards of two (2) residences
directly south of the proposed structure would be exposed to the close
oroximity of the structure's scale related impacts.
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directly south of the proposed structure would be exposed to the close
proximity of the structure's scale related lmpacts.

39. These conditlons do not entirely mitigate the project's height, bulx
and scale impacts, It will be prominently visible from the end of 30th Avenue
East which 1s lined with single family homes. Nonetheless, the Examlner finds
that, as conditioned, a sensitive transitlon between the project zones and the
single family zone has been achleved.

D. Habltat

40. The heavy vegetation of grasses, bushes and deciducus trees provides
protection for a number of birds, Although the site 1s small in size, 1t 1s
similar to the Harrison Greenbelt which 1s four to Ffive (4-5) blocks away.
Development will displace the existing birds to other sites as the building
footprint would disrupt the site's “caring capacity".

41, Specles presently using this site iInclude Ruby Crown Kinglets, Hous=
Finches and Sparrows, among others. In addition, intervenor witness, Gerald
Adams, Seattle Audubon Soclety, observed a Redtail Hawk briefly perch on this
nisland" site. None of these species are protected by law or consldered to be
rare or endangered. Noticeably absent from the "island" were European
Starlings, a major non-indigencus specles that displaces native willdlife,

42, The DCLU report did not address habitat lmpacts. Accordlng to tne
Director's representative, Crlstina Van Valkenburgh, she visited the site on
several occaslons, and considered project Impacts on flora and fauna.
Mitigation measures were not lmposed by DCLU to lessen impacts on flora and
fauna. DCLU stated that the mitigation conditlons imposed with respect to
retention of seventy (70) square feet of the Dewey Place vacation in Its
natural state and the required landscaping would adequately mitigate habitat
related 1mpacts.

43, Mr. Adams disputes this determination. His representatlon indlcated
that adequate mitigation could be achleved by (a) reducing project scale; (v)
intensely preparing remaining open space of the Dewey Place triangle; (c)
excluding the FEuropean Starling and Rock Dove (another major displacement
species) by not providing overhanging eaves and ledges; and (4) retaining or
adding thorny thickets (to deter cats). The Hearing Examiner, however, cannot
find from the record that further reduction of the project is warranted for
purposes of mitigating adverse, slgnificant impacts for species that are not
threatened or endangered.

Conclusions

1. The Hearing Examiner has Jurisdlction of this appeal pursuant to
Chapter 23.76, Seattle Munlcipal Code.

2. In making a threshold determination, the responsible officlal shall
consider whether a proposal may, to a significant degree adversely affect
ntraffic and transportation"; Mexisting public services and facllities;
"height, bulk and scale"; and "endangered or threatened specles or their
habitat." Seattle Municipal Code 25.05.675R; .6750; .675G; and .330.

3. The responsible officlal shall also Independently evaluate the
environmental checklist. Based on review of the proposed actlon, the
checklist information and other information, the responsible official shall
determine whether the proposal is "likely to have a probable signlficant
adverae envirormental impact." Seattle Municipal Code Section 25.05.330A.%.7.

4, An envirommental impact 1s "signlficant" 1f there 1s a reasonabi=
1ikelihood of more than a moderate adverse impact on environmental quality.
Seattle Municipal Code Sectlon 25,05.794; Norway H1ll v. King County Counctl,
87 Wn. 24 267, 278, 552 P.2d 674 (1976). "Probable" means like'y or
reasonably likely to occur. Seattle Municipal Code Section 25.05.782.

5. If the responsible official determines there will be no probahle
significant adverse Impacts from a proposal a determination of non-
significance (DNS) shall lssue. Seattle Municipal Code Section 25.05.340A.

6. The determination appealed from shall be accorded substantlal welght
and the burden of establishing to the contrary shall be upon the appealing
party. Seattle Municipal Code Section 25.05.680A.3; and Sectlon
23.76.22C.7.
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7. The standard of review is "clearly erroneous' meaning that tne
Hearing Examiner must have a definite and firm convictlon that a mlstake ras
been made in order to overturn the Director's determintlon. Hayden v. Pors
Townsend, 93 Wn. 2d 870, 613 P.2d 1164 (1980).

8. Here, the Director has determined this project will not have probable
significant adverse environmental impacts as condltioned and as such has
1ssued a DNS with conditions. Although a fairly large site at 14,515 square
feet with domineering topographical features in relationshlp to the SF 5007
zone to the south, the presentation made to the Hearing Examiner 1s Inadequate
on this record to conclude that the Director's determination is erronecus.

9. It 1s clear from the record that the proposed structure's envelope
will reduce In size the "care giving" capaclty of thls "1sland" with respect
to wildlife, particularly bird specles, However, none of the clted species
impacts are subject to mitigation pursuant to applicable SEPA pollclies.
Nonetheless, the Hearing Examiner recomends that the Director and applicant
carefully review the landscaping plans to determine whether 1t 1s reasonably
feasible to increase the amount of vegetation and greenery to minimize tne
extent to which dlsplace of bird specles are likely to occur.

Conditions

The conditions set forth at conclusion number 37 shall be satisfled prior
to the issuance of the master use permit. Those conditions are stated In mors
explicit detall as conditions one (1) through four (4) at pages sixteen (16)
through seventeen (17) of the Director's report (Exhlbit 1) and, therefors,
need not be restated here. All remaining conditions Iimposed during
construction, prlor to occupancy and for the life of the project (condlitlons
seven (7) through fifteen (15)) shall also be imposed.

Decislon
The Declaration of Non-significance as conditioned is Affirmed.
Entered this 2l md day of March, 1990.

s o, L

Stard Tayloy
Acting Hearing Examiner

CONCERNING FURTHER REVIEW

Pursuant to Seattle Municipal Code Section 23.76.024, a party to the
hearing before the Hearing Examiner may flle an appeal wlth the Clty Councll
no later than 5:00 p.m. of the fifteenth day after the date of the declsion
appealed from 1s filed with the SEPA Public Information Center, 5th Floor
Municipal Bullding, 684-8322, The appeal statement must be flled with the
City Clerk on the first floor of the Municipal Bullding. The City Council's
review on appeal shall be limited to the issue of compllance with Sectlon
25.05.660, The City Council Land Use Commlttee should be consulted regarding
further appeal specifics.

If an appeal is taken pursuant to Section 23.76.024, the time for filirg 2
request for judicial review of the underlying governmental action and/or othar
SEPA issues 1s stayed until the City Council renders a final declsion on this
City Council appeal.

If no appeal 1s taken to the City Councll, the decision of the Hearing
Examiner in this case 1s final and is not subJect to reconsideratlon except to
correct errors on the ground of fraud, mistake, or irregularity in vital
matters. Any request for Judicial review of the decision on the underlylng
governmental action must be flled in King County Superior Court within fifteen
days of the date of this Hearing Examiner decislon. Seattle Municipal Code
Sectlon 23.76.22(C)(12)(c). Judiclal review under SEPA shall without
exception be of the decislon on the underlylng governmental action together
with its accompanying envirormental determlnations., SEPA Issues may be added
to the request for review within 30 days after the date of this declsion if a
notice of intent to seek judicial review of SEPA issues Is filled with the
Director of the Department of Constructlon and Land Use, 408 Seattle Municipal
Building, Seattle, Washington 98104, within fifteen days of the date of this
decision. See Chapter 43,21C, RCW and Chapter 25.05, Seattle Munlcipal Code.
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If the Superior Court order a revlew of the declslon, the person sesvir:
review must arrange for and bear the cost of preparing a verbatim wriften
transcript of the hearing but will be relmbursed if successful In cowrt.
Instructions for preparation of the transcript are avallable from the Offle=
of Hearing FExaminer 1320 Alaska Building, 618 Second Avenue, 3Seati =,
Washington 98104. As an alternative to the Written transcript, RHOW
43.21C.075(6)(b) provides that a tape may be used for court review. I7 =
taped transcript 1s to be reviewed by the court the record shall identify ths
location on the taped transcript of testimony and evidence to be revie
Parties are encouraged to present the issues ralsed on review, but if a party
alleges that a finding of fact is not supported by avidence, the party should
tnelude in the record all evidence relevant to the disputed flndings. Ay
other party may designate additional portlons of the taped transcript relabti-g
to 1ssues ralsed on review.

[



