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BEFORE THE HEARING EXAMINER WAR 28 1988.
CITY OF SEATTLE SEPM
pUBLIC NFORMMIEU CENTER

In the Matter of the Appeals of
FILE NO. MUP-87-078(W) and

DONALD B. WALTER AND "~ MUP-87-080(W)
CHERYIL, AND ERNEST WILSON, ET AL.

> APPLICATION NO. 8605815
from a decision of the Dilrector
of the Department of Construection FINAL DECISION FOLLOWING
and Land Use on a master use permit REMAND
application

This matter was remanded to the Director, Department of Con-
struction and Land Use, by the Hearing Examlner in the decislon
entered February 17, 1988, to reconslider the safety of the loca-
tions of the driveway to the parking garage and the adequacy of
the aslght distance for vehilcles entering N.W. B85th Street From
28th Avenue N.W.

The Director 1ssued responses to the remand on February 25,
1988, and Mareh 15, 1988. No further objection was flled by any
party to this actlon so no further hearing was deemed rnecessary.
Based on the responses of the Director, the following additional
findings of fact, soncluslons and modified decilsion are entered.

Findings of Fact

i. The Engineering Department evaluated the location of the
driveways to the parking garage in relation to the intersection
and found that the driveway locatlons are acceptable except that
the north driveway must be ten feet clear of the south alley
edge. Since the Engineering Department specifically reviewed the
loecations for safety and has greater expertlse in traffic safety
then eny other wiltness in this record, its finding 1s accepted by
the hearing examiner as true.

2. The Engineering Department evaluated the sdequacy of the
sight distence for vehlcles entering N.W. 85th Street from 28th
Avenue N.W. It found that the sight distance 1s adequate but
that use of planter boxes along N.W. 85th could restrict sight
distance and the parking of cars on the east side of 28th N.W.
from the corner to the driveway could also interfere. The
Engineering Department proposed conditions requiring planting at
grade and restricting parking with the cost borne by the deve-
loper. The examiner accepts as true this evaluation of the
adequacy of the sight distance.

3. Restricting parking on 28th N.W. from the corner to the
driveway would reduce the available on-street parking by about
two cars. This would not cause a significant impact or require
andditional parking on-site.

¥

Conelusions

1. The decislon of the Director should be modified to add
the following condltions:

1. The north driveway shall be reduced in
width to provide a 10 ft. space between the
driveway and the alley as reguired by the
Engineering Department.

2. The developer shall grade the subject slte
along the alley edge to the permanent alley
grades shown on the building grade sheet.

3. Street trees in the planting strip along ,;
N.W. 85th Street shall be planted on grade,
not in raised planter boxes.
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I}, Parking shall be restricted along the east
slde of 28th Avenue N.W. from N.W. 85th Street
to the south driveway and be shown on the
'plans, and the cost of the restriction shall
be borne by the developer.

Declslon

The decislon of the Director 1s modifled by the additlon of
the condltions listed in Conclusion 1, above.

Entered this ‘%%Fﬁi day of March, 1988.

é. ﬁarg%re% Klockars

Deputy Heering Examlner

CONCERNING FURTHER REVIEW

Pursuant to Seattle Municipal Code Section 25.05.680(C), =a
party to the hearing before the Hearing Examiner may file an
appeal with the City Counell no later than the fifteenth day
aefter the date of the decislon appealed form 1is filled wilith the
SEPA Publie Information Center, The appeal statement must - be
filed with the Clty Clerk on the first floor of the Municilpal
Bullding. The City Councll's review on eppeal shall be limited
to the issue of compllance with Sectlon 25.05.660. The Cilty
Council Land Use Committee should be consulted regarding further
appeal sgpeclifies,

If an appeal ls taken pursuant to Section 25.05.680(C), the
time for filing a request for judiclal review of the underlylng
governmantal actlion and/or other SEPA issues 1s stayed until the
City . Council renders &a final decision on this Sectilon
25.05.680(C) appeal. '

If no appeal 1s taken pursuant to Section 25,.05.680(C), the
declsion of the Hearing Examiner in this case 1s final and 1is not
subject to reconsideration except to ocorrect errors on the ground
of fraud, mistake, or irregularlity 1in vital matters. Any request
for Judlcial review of the decision on the underlylng govern~

mental aoction must be flled 1in King County Superior Court within

fifteen days of the date of thils Hearing Examiner decislon.
Seattle Munlcipal Code Seetion 23.76.22(C)(12)(e). Judicilal

‘review under SEPA shall without exception be of the decision on

the underlying governmental action together with 1ts accompanying
environmental determinations. RCW 43.21C.075(6)(c). SEPA lssues
may be added to the request for review within 30 days after the
date of this declsion if a notilce of intent to seek Judlcial
review of SEPA lssues 1ls f1lled wlth the Director of the Depart-
ment of Construction and Land Use, 400 Seattle Municipal Bulld-
ing, Seattle, Washington 98104, within fifteen days of the date
of this decision. Seetlion 25.05.680(D)(4).

If the Suparibr Court orders a review of the decision, the
person seeklng revlew must arrange for and bear the cost of
preparing a verbatim written transcript of the hearing but will
be relmbursed if .successful in court. Instructlons for prepara-

- tion of the transcript are avallable for the 0ffice of Hearing

Examiner, 400 Yesler Building, 5th Floor, Seattle, Washlngton
98104, As an alternative to +the written transcript, RCW
43,210.075(6)(b) provides that a tape may be used for court
review, If a taped transcript is to be revliewed by the court the
record shall Iidentlfy the location on the taped transcript of
testimony and evidence to be reviewed. Parties are encouraged to
present the issues ralsed on review, but If a party alleges that
a finding of fact 1s not supported by evidence, the party should
include in the record all evidence relevant to the dlsputed find-

ing. Any other party may designate additlonal portlions of the

taped transcript relating to lssues raised on review.
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FINDINGS AND DECISION
OF THE HEARING EXAMINER FOR THE CITY OF SEATTLE’

In the Matter of the Appeals of

DONALD B. WALTER AND FILE NOS. MUP-87-078(W) and
CHERYL AND ERNEST WILSON, ET AL. ‘MUP-87-080(W)
from a decislon of the APPLICATION NO. 8605815
Director of the Department RECENER
of Construction and Land Use
on a master use permlt FEB 17 1988
application '
T~ SEPA

- PUBLIC INFORMMIBN CENTER
Introductlion

Donald B. Walter and Cheryl and Ernest Wilson, et al., appeal
the decislion of the Director, Department of Constructlon and Land
Use, on a master use permlt application for a proposed apartment
building at 2760 N.W. 85th Street.

The appellants exerclsed the right %o appeal pursuant to the
Master Use Permit Ordinance, Chapter 23.76, Seattle Municipal
Code.,

This matter was heard before the Hearlng Examiner on February
2, 1988.

Parties to the proceedings were: appellants Wilson, et al.,
represented by Paul Sikora, Calrncross, Ragen & Hemplemann, P.S.;
the Director, Department of Construction and L.and Use by Ed
Somers, land use speclalist; and the applicant, Donn Bodlne, pro
se,. Appellant Walter was not present but submitted a lstter
describing his concerns. His request for a continuance to allow
his attendance was deniled.

For purposes of this decislon, all sectlion numbers refer to
the Seattle Munielpal Code unless otherwlse 1lndicated,

After due consideration of the evidence ellcited durilng the
public hearing, the following shall constitute the findings of
fact, conclusions and declslon of the Hearing Examiner on this
appeal.

Findings of Fact

1. The sub]Ject of these appeals 1is the decision on the
master use permit appllecatlion for a 28-unit apartment bullding at
2760 N.W. 85th. The Director, Department of Construction and
Land Use ("Director"), issued a determination of nonsignificance
("DNS") for the proposal and imposed condltions pursuant to SEPA.
The proposal 1is the latest in a serles of applications and pro-
posals. In 1980 or '82 a permit was obtalned, but expired, for a
17-unit condominium. In 1985 an applicatlon was flled for a
22-unit bullding. The decision to grant that appllcation was
appealed in 1986 to the Hearing Examiner, then to the City Coun-
c1il which remanded 1t to the Hearing Examiner. The Hearing Exam-
iner imposed conditlons limiting the height and length of the
structure. A new application was filed under the NC1 zoning for
a 33-unlt bullding. The bullding was modified to reduce the
length and resulted in 31 units. The DCLU staff reguired fur-
ther reduction of the bullding in the current application. The
two appeals challenge the decislon on thé latest proposal.

2. The site of the proposed building 1s at- the northeast
corner of the intersection of 28th N.W. with N.W. 85th Street.
Five platted lots comprise the parcel wilth 140 ft. of frontage on
N.W. 85th and 98 ft. on 28th N.W.

3. The subject property and propertles to the south, across
N.W. B5th, and to the west, across 28th N.W., are zoned NCl1 30'.
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Propertles across the alley to the north and to the east are
zoned single-family.

4. At the time of the earliler declslions most of the struc-
tures in the lmmedlate are were one to two stories high so the
four-story structure proposed then was Judged to be out of scale.
To mltigate that difference conditions were imposed reducing the
helght of the roof ridge line by 8 ft. but retalning the piltched
roof, and reducing the length of the building by 8.5 ft. The
deslgn features which gave the appearance of two bulldings were
to be retalned or the building stepped down more at the west end
to reflect the slope of the lot.

5. The structure now proposed would be three stories high
at the east end and two storles at the west end over a parklng
level whieh 1is partially above ground at that end. The structure
- 1s designed to meet the 30 ft. helght maximum of the zone so the
roof ridge line will not exceed 35 ft. The structure 1s to be
122.5 ft, long and 95 ft. deep. The parking garage would be
entered from 28th N.E. and contain 31 parking spaces for the 28
units, One driveway would be located 30 ft., north of the south
property line. The second would be about 78 ft. north of the
south property line,

6. A 12 ft, wide alley separates the subject site from
slngle-family properties on the north. The last application had
provided parking off the alley. The parking was moved underneath
the bullding to lmprove the relationship of the bullding to those
propertles,

T In addition to the slingle-famlly resldences to the north
there 1s an eight-unit bullding across 28th N.W. o the west,
small stores with apartments above across N.W. 85th to the south
and a small multi-family bullding to the southeast. To the east
of the slte 1s a duplex.

8. Since the time of the decision on the last appllcation,
several more three-story houses have been constructed on proper-
ties north of the subject slte. Where there were three, three-
story houses, there are now eight. The prevalling scale along
N.W. 85th and 28th N.W. remains unchanged.

9. In response to DCLU direction, an 18 ft. recess in the
north facade was created which glves the appearance of two wings,
each approximately 40 ft. long. There 1s some modulation in the
south facede but no comparable recess., Modification resulted in
the elimination of three units., :

10. The bullding now proposed 1s 8.5 ft. shorter in length
than the one considered by the Clty Council, The east wing has
been reduced 9.5 ft. in helght and the west wing 18,5 ft. The
depth of the bulldling has been increased.

11, The land use speclallist found that the present proposal
represents a sensitive increase 1n scale between the NC and R
zones. He found that though, overall, it 1s larger than struc-
tures 1In the single-famlly =zone, the deslgn wlth a two-story
facade along the west line and a facade that steps up from two to
three storles along the north line provides transition to the
smaller scale of the adjoining zone and 1s conslstent with the
helght of the adjolning zone.

12. Northwest 85th Street is an arterial. Especially durlng
heavy traffle all four lanes are used for travel although parking
1s permitted in the outside lanes. The street slopes up to the
east with a crest one block east of 28th N.W. at Earl Avenue N.W.
The street galns some 10 to 12 ft. 1ln elevatlion over the block.

13. Twenty-elghth N.W. 1s 2 smaller street but 1s a south
bound bus route to N.W. 85th where the bus turns east. The
street 1s two lanes wlde., The bus stop is at the corner so
blocks that lane when occupled by a bus,

14. The applicant 1s required to dedicate 9.5 ft. to street
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use to widen the street and to improve it with = sidewalk, curb,
gutter, etc. A condltion imposed by the Director requires that
improvements be made "to Seattle Englneering Department
requirements.”

15. Appellants' witnesses report difficulties with slght
distance currently when trying to enter traffic from 28th N.W.
Ed Somers dlsagrees that there 1s a problem. The evidence 1s
inconclusive as to whether the building would reduce the site
distance at the interseetion with Dan Hardln stating that 1¢t
would and Ed Somers that it would not. -

16. A one-story "rental office" is to project to the south
property line beginning about 20 ft. from the west property llne
(after dedication) or 30 ft. from the curb. This could easlily be
overlooked on the plans. According to the plans, the south pro-
perty line is 12 ft, from the north curb of N.W. 85th.

17. It appears that where there was an almost unobstructed
view across the subject property as & driver approached N.W.
B5th, the proposed bullding would ecreate a much smaller sight
triangle.

18. Appellants reguest that the bullding be pulled back 20
ft. from the south property line to Improve visiblllty at fthe
intersection,

19. The standard for dlstance between an intersection and a
driveway used by the Englneering Department, according to Ed
Somers, is 10 ft. Dan Hardin, a resldent of the area and an
environmental analyst for the City of Bellevue, regards the
loeation of the closer driveway as a traffic safety problem since
there 1s not adequate distance for a car turning right from N.W,.
85th to stop if a car 1s pulling out of the garage to go south on
28th N.W. Bellevue's standard is a minimum of 100 ft.

23. The street turn proposed at the southwest corner of the
subject property meets Engineering Department standards. Mr,
Wilson testified that a radlus return 1is needed Instead of a
right angle return, This would require that some additlonsal pro-
perty be dedicated to street use. No part of the structure 1s
proposed to be built on the area which would have to dedlcated.
The record does not show whether the building would be required
tc be set back further. '

21. Ed Somers testified that the Englneering Department did
look at the site plan wlth regard to street dedication but had no
comment on the loccatlon of the driveway. He stated that the pro-
posed sight trlangle at the Iintersectlon meets Engineering De-
partment standards.

22. The parking demand projected for 28 units is 42 spaces.
The garage would accommodate 31 cars leaving 11 to seek parking
on the streets.

23. The parking survey done by the appllicant showed an uti-
1izatlon rate of just over 25 percent for the 78 spaces consider-
ed. An additional 11 cars could be accommodated on the street.

24, The supply of parking used 1n the survey ineluded spaces
on N.W. 85th which are now largely unused. Appellants contend
that the spaces should not be consldered as T"avallable" because
the parking lanes are used for travel. If those spaces are ex-
cluded from the avallable supply current utilization would be
approximately 35 percent so there ls space on the other streets
to accommodate the overflow,

25, In addition to the greater setback from N.W. 85th,
appellants ask that the depth of the bullding be reduced to 59
ft., the number of units be reduced te 17, the lot coverage be
1imited to 43.5 percent, the floor area be limited to 14,782 sq.
ft., that proposed 1n the earller application, the appllcant be
required to provide 1.5 parking spaces per unit, the space for
the dumpster be deslgnated on the plans and the dumpster be
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sereened, and the requirements assoclated with the dedicatlon for
street widening be stated in greater detall and incorporated in
the slte plan,

26, The applicant stipulated that the dumpster would be
screened.,

Conclusions

1., Appellants seek further conditions to mitigate adverse
impacts of the proposed development. The Director is authorized
to 1impose conditions on a proposal to mitlgate adverse Impacts
with the following limitations: the conditions must be based on
policies designated in Sectlon 25.05.902 as bases for the exer-
cise of substantive authority; the conditlons must be related to
environmental impacts 1dentified In the environmental documents;
the conditions are to be reasonable and capable of belng accom-
plished; and the applicant can be held responsible for implement-
ing mitigating measures only to the extent attributlble to the
impacts of the proposal. Secticn 25.05.660.

2. One- of the goals of the Nelghborhood Commercial Area
Land Use Policiles, which policies have been adopted as a basls
for SEPA mitigation, 1s to:

Provide for transltlon in scale and use between
residentlial and commerclal areas, bufferlng re-
sidentlal areas from the 1lmpacts of heavier
commercial uses, wherever possible.

Section 23.16.020, The Director considered thils policy and
decided that though the proposed structure 1s larger than the
single-family structures, as desligned 1t provides a transition 1n
scale so no further mitigation 1s necessary or appropriats., The
two single-family 2zone boundarles, east and north, are those to
be consldered and it appears that the northern boundary 1s the
more sensltive, The structure accommodates the transition by
both stepping down toward that zone and by providing the recess
to give the appearance of less mass. With height no greater than
adjacent single-family uses and the design that has been proposed
the transition would be effected. Appellants have not shown
error in the Director's decision as to the scale of the bulldlng.
Lot coverage and floor area are aspects of the bulk of the
building so failing to limit elther of those was not error.

3. Appellants urge that the number of units, or density, be
limited %o provide transition 1n scale and use, "3Scale" 1s re-
garded by the Hearing Examiner as the physlcal relationship of
the mass of the structures to each other, Since density may be
unrelated to scale, limiting density would not be an approprilate
way to affect scale., The poliey also refers to a transition in
use but the use, multi-family, is established by the zonlng.
Moreover, the City Councill has specliflcally recognlzed that
denslty 1is not an adverse environmental impact in 1tself. The
City Couneil declded that only the effects of density on
utilities, traffic, parking, etec., can be evaluated under SEPA,
In re SQAD, C.F. 294378 and 294392 (1986). Appellants presented
evidence of traffic and parking impacts and those may be con-
sldered.

g, No error was shown Iin the Director's declsion not to
- require the provision of additional parking where the splllover
can readily be accommodated on the street and future development
potential 1s not shown to be great.

5e As to trafflc safety, appellants have ralsed two
speciflic concerns: the effect of the bullding on the sight
distance .for entry into N.W. B85%th Street ¢trafflec and the
proximity of the driveway for the parking garage to the 1inter-
section. Though the Engineering Department did see the site plan
and had no comment on elther of those items, the evidence pre-
sented by appellants shows the potential for life safety hazard
which overcomes the showing that the Engineering Department did
not comment. Therefore, the matter should be remanded for

Ly

J's"




. MUP-87 ‘\ (W) and
g MUP~-8T7~-080(W)
Page 5/5

conslderation of those two lssues by the Engineering Department.
Appellants'® suggestion for a different corner should be con-
sidered by the Engineering Department 1f modification 1s
necessary for safety.

6. Appéllants deslre specificity as to the detall for
street improvements. The Director's conditlon requiring improve-
ments "to Engineering Department requirements" is not in error.

Te Appellants have not shown any ground for imposing a con-
dition as to the location of a garbage dumpster. The appllcant
agrees to screen the dumpster. Further, the decision 1s based on
the provision of 31 parking spaces so the dumpaster cannot be
placed to reduce that number, Since no other impact from the
dumpster's placement was suggested no conditlon may be imposed.

Decislon

Based on the foregoling, the matter 1s remanded to the
Director to request that the Englneerlng Department evaluate the
gafety of the location of the driveway to the parking garage in
pelation to the intersection and the adequacy of the sight
distance for vehicles entering N.W. 85th from 28th N.E.; to
impose any conditlons which are determined to be needed &s &
result of that evaluation; and to notify the partlies and the
Hearing Examiner of that determination within 1k days of the date
of this decisilon. Any party to this action may flle written
objeetions to that determinatlon with the Hearing Examiner withln
10 days of the date of that determlnation, Unless a request for
further hearing is made and grented, the Hearling Examiner will
i1ssue a final decislon based on the record, the additlonal
determination of the Director and any obJections filed.

Entered this /7ﬂ2; day of February, 1988,

M. %arg;retg%lockars

Deputy Hearing Examlner






