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FINDINGS AND DECISION

RECEIVED

SEP 131990
OF THE HEARING EXAMINER FOR THE CITY OF SEATTLE
SEPA

PUBLIC INFORMATION CENTER

In the Matter of the Appeal of

DENNIS NYBACK FILE NO. MUP-90-036(W,V)
APPLICATION NO. 8906402

from a decislon of the Director of

the Department of Construction and

Land Use on a master use permit

application

Introduction

Dennis Nyback appeals the declilsion of the Director of the
Department of Construction and Land Use (Director) to approve
structural bullding overhangs for a project at 2401 Second
Avenue,

Mr. Nyback's original notice of appeal, filed on May 11, 1990
sought to appeal the Dlrector's Declaration of Nonsignificance
(DNS) and the Director's declsion to allow a variance 1n
conJunction with the project, as well as the structural building
overhang declslon. A motlon to dlsmiss the appeal was flled on
July 2, 1990. On July 24, 1990, an order was entered dilsmissing
the DNS appeal, but retaining the appeal from the wvariance and
building overhang declsilons.

The remaining matters were heard before the Deputy Hearing
Examiner (Examiner) on August 20, 1990.

The partlies to the proceedings were represented as follows:
Dennis Nyback, pro se; the Department of Construction and Land
Use (DCLU) by Corbitt Loch, and Intrawest by James Fearn,
attorney, of the law offices of Tousley Brain.

At the close of the presentation of appellant's case,
Intrawest renewed 1its motion to dismlss the entlre appeal. This
was denled. Intrawest then moved to have the appeal from the
varlance declslon dismlissed, ceiting appellant's fallure to submlt
any testimony on that matter, That motlon was granted. Thus,
the only matter remainlng ls that ¢f the structural bullding
overhang.

After due consideration of the evidence and argument
presented at the hearing, the following shall constitute the
findings of fact, concluslons, and declsicon of the Examiner on
this appeal.

Findings of Pact

1. The subject property 1s located at 2401 Second Avenue 1n
the Denny Regrade, between Battery and Wall Streets.
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2. The property 1s =zoned Downtown Mixed Residentlal/
Resldential (DMR/R), with a helght 1imit of 85 ft. for
residential structures or resldentlal portions of mixed use
structures (23.49.008B).

3. A two-story structure, the Film Exchange Building, is
currently located on the site., The project proposed under Master
Use Permit application 8906402 calls for the demolition of that
structure and its replacement by a seven-story mixed-use bullding
contalining 120 apartment unlits and 5,000 sq. ft. of retail.
There would be two levels of underground parking for approxi-
mately 122 vehlcles. The project includes a footbridge over the
alley on the west side of the property to a proposed bullding at
2414 First Avenue. That building was approved under project
8905535, and is similar to the one proposed here, including the
use of structural bullding overhangs.

4, Among the components included 1n the project application
was a request to allow portions of the structure to overhang into
adjacent street right-of-ways. This request was made in order to
accommodate bays and balconles proposed for the north, south, and
east sldes of the bullding.

5. The proposed overhangs wlll c¢create some additional
interior floor area within the bays.

6. The structure projects 1nto the street right-of-ways at
eight points. The projections all extend three ft. into the
right-of-way and each appears to be approximately 10 ft. 1in
width.

Te Section 23.76.010C provides that approval of structural
building overhangs 1s a Type 11 decision subject to appeal to the
Hearling Examiner.

8. Section 23.76.022C(7) provides as follows:

The Director's declslons made on a Master Use
Permit shall be given  substantlal welight,
except for determlnations on varlances,
conditional wuses, and speclal exceptions,
whileh shall be given no deference.

9. The Department representative testified that DCLU
generally looks favorably on structural overhangs as a vehicle by
whlich a bullding 18 modulated or otherwlse gilven a visual
interest that 1t would not otherwlse have.

10. Chapter U5 of the Seattle Buillding Code contains
regulatlons applicable to overhangs, though the Land Use Code
itself apparently does not.

11, According to 1ts report, DCLU analyzed the application
in reference to three criterila:

1) The authorization o¢f the structural Dbullding
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overhang will not be materially detrimental to the
public welfare or 1njurious to property In which it
would be located.

2) The authorlzation of the structural building
-overhang 1ls conslstent with the splrit and purpose
of the Land Use Code and Zoning Codes.

3) The conditions and concerns of the Engineéring
Department have been met.

12. The overhangs will require an annual street use permit
from the Engineering Department and an indemnity agreement.

13. By a memorandum dated March 3, 1990, the Engineering
Department gave consent to the overhangs provided that they
conformed wlth Bullding Code requlrements.

14, Appellant did not obJect to the application of these
criteria, However, he argued the followlng:

1) Because the project 1s being bullt on a full half
block, there 1s no reason to allow the project to
encroach 1lnto street right-of-way.

2) That the overhangs created additional bulk and will
cause additional shadows on adjoining propertles.

15. There are other‘ structures in the Belltown area with
bays projecting into the streeft right-of-way.

Concluslons

1. The Hearlng Examiner has Jurisdlection over this appeal
pursuant to Chapter 23.76 of the Seattle Municipal Code.

2. The DCLU decision In this matter 1s to be accorded
substantial weight.

3. Authorizatlon of the overhangs wlll not be materlally
detrimental to the publlic welfare or to other properties in the
vicinity. To the extent that any sense of additional bulk is
created, 1t 1s partlally mitigated by the modulation created by
the bays and balconles. As to shadows, most of the shadows that
will be created by the bays will fall onto the building itself.

L, In reference to 1ts second eriteria, DCLU concluded that
the bullding overhangs comply with the splrlt and purpose of the
Land Use Code. As noted above, appellant responded to thls by
argulng that a project such as thls one belng developed on & half
block should have no need of any clty rilght-of-way. While this
argument has some appeal, appellant falled to clte any adopted
policy violated by the overhangs. Moreover, hils argument was
countered by DCLU's testlmony regarding the additional modulation
and visual 1interest provided by the overhangs, and by the
testimony of - the architect for the applicant regarding
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conslstency with other structures in the vicinity.

5. As reflected by the memo of March 3, 1990, the
Engineering Department's concerns are satisfied by this proposal.

6. In short, the appellant dld not establish either that
DCLU applied 1nappropriate crlteria in thils case or that DCLU
mis-applled those criteria which 1t utilized. In cases such as
this where the DCLU decislion 1s accorded substantial weight, the
appellant must d¢ more than cast doubt on the Department's
decision, but bears the burden of showing that the Department was
wrong. Thils the appellant d4did not do.

Declslion
The declslon of the Director 1s AFFPIRMED,
b
Entered this LB"’ day of September, 1990.
<,
SO & G

Guy E~AFletcher
Deputy Hearing Examiner

CONCERNING FURTHER REVIEW OF
HEARING EXAMINER FINAL DECISIONS ON MASTER USE PERMITS

The declslon of the Hearing Examliner in this case 1s final
and 1s not subject to reconsideration except to correct errors on
the ground of fraud, mistake, or I1rregularity in vital matters.
Any party's request for Judiclal review of the decision must be
by application to King County Superlor Court for a writ of review
within fifteen calendar days of the date of this decision.
Seattle Municipal Code Section 23.76.22(C){(12)(e)}.

If the Superlor Court orders a review of the declslon the
person seeklng review must arrange for and bear the cost of
preparing a verbatim transcript of the hearing, but will be
reimbursed 1f successful 1n court. Instructlions for preparation
of the transcript are avallable from the 0fflice of Hearlng
Examiner, 1320 Alaska Bullding, 618 Second Avenue, Seattle,
Washington 98104.



