FINDINGS AND DECISION
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Introduction

These consolidated appeals of a master use permlt declslon
and a code interpretation came on for hearing before Hearing
Examiner Pro Tempore Gordon PF. Crandall on March 27, 1990.
Appellants Balley Anderson, Betty Anderson, Alan Hartwell, Gary
and Ann Smith, husband and wife, and Ed and Mayo Ochiltree,
husband and wife were represented by Jeffrey M. Eustis.
Respondent Coastal Bullding Corporation, William Mangan, general
manager, was represented by Ross Radley. The Department of
Conatruction and Land Use {(DCLU) was represented by Jan Mulder on
master use permilt appeal and Andrew S, McKim as to the code
interpretation.

Witnesses were sworn and testimony was presented. Exhiblits
were submitted. All partlies presented final argument. After due
consideration of the testimony and documentary evidence and the
arguments submitted by the partiles the Hearing Examlner makes the
following findings of fact, concluslons and decislons on these
appeals. Unless otherwise 1ndicated, all section numbers refer
to the Seattle Municipal Code (SMC).

Findings of Fact

1. The subject property is Lot 13, Block 2, Admliral Way
Addition, commonly described as 5707 S.W. Admiral Way, 1in West
Seattle. Lot 13 is a through lot 100 ft. 1n depth, with 56.51
ft, of frontage on S.W. Admiral Way and 39.32 ft. of frontage on
S.W. Winthrop Street.

2. The lot slopes from south to north with a difference in
elevation of 26 ft. According to the applicant's consulting
soils engineer, soll exposures 1n the area of Lot 13 are
indlcative of glaciolacustrine silts and clays, with an upper
covering of slopewash, beneath which will be found the competent
parent soll formation. The engineer has made no borings or test
pits on the s8ite and described the silte from published
information, notes 1in his files and from an examlnatlion of solls
exposed in the vicinity of the project.

3. The site 1s zoned SF 5000, and contains about 4,791 sq.
ft. of area. Property to the south and east 1s zoned for larger
lots (SF 7200) and property to the west 1s zoned for lowrlse
multifamily development (L-=3).

4, Southwest Admiral Way 1s designated as a minor arterial
street by SMC 11.18.010.

5. Admiral Way Addition was platted in 1920. 1In 1926, Lot
14, containing 4,200 sq. ft., was acqulred by J.F. and Marguerite
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Eckhart (Eckhart). Eckhart constructed a resldence on Lot 14,
with a one-car garage below the house accessed from 57th Avenue
S.W.

6. The chimney of the house on Lot 14 encroaches onto Lot
13 by less than one inch, accordlng to a recent survey. The
light wells for two basement windows also encroach a few I1nches
onto Lot 13, '

7. In 1950, Eckhart constructed a one-car garage on Lot 13,
accessory to the residence on Lot 14. Access to the garage 1s
from S.W. Admiral Way. To exlt from the garage, a vehlcle must
back onto S.W. Admiral Way.

8. Lots 13 and 18 were held ln separate ownerships between
1939 and 1948, when they were agaln jolned in common ownership.
In 1989, the lots were again divided and are now held In separate
ownerships.

9. Minimum lot area for lots 1In the SF 5000 zone 1s 5000
sq. ft. Execeptlons to such minimum are set forth in SMC
23.44,010B., A vacant lot platted prilor to 1957 may be developed
as a separate bullding site 1f it 1s not developed wlth all or
part of a princlpal structure and no portion of the lot 1s needed
to meet the least restrictive requlrements for lot area, lot
coverage, setback or yards in effect for princlipal structure on a
contlguous lot, elther at the time of construction of the
prineipal structure, at the time of subsequent additions or
currently when the vacant lot 1is proposed for development. 3SMC
23.44.010B(3)(ec). If any portion of the vacant lot has been used
to meet the parking requlrements 1n effect for a principal
gtructure on a contlguous lot, such parking requirement can and
shall be legally met on the contlguous lot.

10. The garage on Lot 13 conforms to current gzonlng
requirements, except that portlon of SMC 23.54.030D(1)(b) which
prohibits a driveway which requires a vehicle to back onto an
arterial,

11. The garage on Lot 14 conforms to current zoning
requirements except that the driveway exceeds the maximum grade
curvature of SMC 23.54.030D(3). The grade on the south slde of
the driveway 1s 36 percent. The grade on the north side 1s 20
percent. The Land Use Code provides for a maximum grade of 10
percent in the first 20 ft. of a driveway. SMC
23.54,030D(1)(b)(2). A compact car could use the garage, but a
larger car could use %t only wilth great difflculty, due to the
extreme grade of the driveway I1mmedlately adjacent to the
sidewalk. The garage has not been used as a parking place for at
least 32 years.

12. The applicant proposes to construct a three story single
family residence on Lot 13 approximately 34.5 ft. in helght with
a two-car garage accessed from S.W. Winthrop Street, The
exlisting garage on the lot would be removed. The peak of the
roof will be 12.4 ft. higher than the chimney on the Anderson
house to the west.

13. Lot 13 1s in an environmentally sensltive area and for
this reason a single family residential proposal 1is not
catergorically exempt from the procedural and substantlve
requirements of SEPA. SMC 25.05.908.

14. According to applicant's solls englneering consultant, a
single family residence can safely be constructed on the site if
his recommendations for protecting the slte are followed. 1In his
opinion the proposed development can he accomplished "with
minlmal risk of instability on the site or adlacent propertles™.
Exhibit 4. o

15. According to the appellants, the slte 1is "spongy",
concrete slabs on nelghboring properties often crack and buckle,
the lawn of a neighbor to the west (Anderson) sank so much and so
often that it was replaced with a concrete block patio, water
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seeps from the slte across the sidewalk on S.W. Admiral Way,
there 1s evidence of separation of foundatlons from footings,
windows 1in a day llght basement are cracking from settling of the
house, and a retaining wall on Lot 14 is tilting. They conclude
that construction of residence on Lot 13 should not go forward
without onsite testing of the solil, and that until then, the risk
of damage to them cannct be evaluated. They urge that at a
minimum a surety bond be provided.

Conclusions

1. The appeal of the Director's decision on the master use
permit 1s authorlzed by SMC 23.76.022. A declsion to approve,
condltion or deny a project based upon SEPA policles 13 a type
IITI declision appealable to the Hearing Examliner, and thereafter
to the City Council. SMC 23.76.006.

2. The appeal from the interpretatlion 1s authorlzed by SMC
23.88.020E. This sectlon requires that the interpretation appeal
be consolldated with the Director's decislon on the project, and
that a single hearing be held. The Hearing Examiner's decision
on the interpretatlion 1is filnal, however, and 1ls not subJect to
appeal to the City Council.

3. Appeals under the foregolng sections may be 1nitlated
by anyone significantly affected by or interested in the permlt
or interpretation. SMC 23.76.022(C){(2); 23.88.020E(1). All
appellants have standing to appeal the foregolng declsions,

L, Appeals under both sectlons are considered de novo.
Under SMC 23.76.022 (the MUP appeal) the examiner may conslider
issues which relate to procedural compliance, compliance wlth
substantive criteria, DNS's, adequacy of any EIS, or fallure to
properly approve, condition or deny a permit based upon disclosed
adverse environmental impacts. Under SMC 23.88.020E, the
examiner shall evaluate the interpretation upon the same basls as
was requlred of the Director. Under both appeals, the Director's
decislon 1is given substantial welght, and the burden of
establishing the contrary 1s on the appellant.

Helght, Bulk and Scale

5. A proposal which 1s not exempt may be conditioned under
SEPA to mitigate adverse adverse environmental impacts, based
upon policies, plans, rules or regulations formerly deslgnated in
the SEPA ordinance as a basls for the exercise of such
substantive authority. SMC 25.05.660A,

6. The SEPA policies state that the helght, bulk and scale
of a development project should be reasonably compatible with the
general character of development anticipated by the adopted land
use policies for the area in which 1t 1s located. These pollicies
authorize mitigation of the adverse impacts of substantlally
incompatible height, bulk and scale subjJect, however, to the
Overview Polilcy of-25.05.665.

7. The Overview Pollcy states 1in part that:

D. Relation to Clty Codes.

Many environmental concerns have been
incorporated in the city's codes and
development regulations. Where clty

regulations have been adopted to address an
environmental 1impact, it shall be presumed
that such regulations are adequate to achleve
sufficient mitigation subJect to the
limitations set forth in subparagraphs D-1
through D-7 below. Unless otherwise specified
in the policiles for specific elements of the
environment (SMC  25.05.675), denlal  or
mitigation of a projJect based on adverse
environmental impacts shall be permlitted only
under the followlng circumstances:
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1. No ¢ilty code on regulatlon has been
adopted for the purpose of mitligatlng the
environmental 1lmpact 1n guestlon; or

¥ * *

3. The project slte presents unusual
circumstances such as substanftlally dlifferent
slze or shape, topography, or 1nadequate
infrastructure which would result 1n adverse
environmental Impacts which substantlially
exceed those antleclpated by the appllcable
clty code or zoning; or

4, The development proposal presents unusual
features, such as unforeseen design, new
technology, or a use not identifled in the
applicable city code, whlch would result in
adverse environmental impacts which sub-
stantlally exceed those anticipated by the
applicable city code or zoning;

* * *

8. The Land Use Code specifically deals with the permitted
helght and bulk of single family resldences, SMC 23.44.008-014.
None of the circumstances of 25.05.665D apply to the proposal.
The Hearing Examiner concludes that mitigation of height, bulk or
scale under SEPA i1s i1mpermlssible.

Soil Condilitions

9. Section 2903 of the Building Code provides 1in part as
follows:

Sec. 2903 (a) General, Excavatlion or fills
for bulldings or structures shall be 80
constructed or protected that they do not
endanger 11fe or property.

* * *

(b) Protection of Adjoining Property. When
the owner of any lot shall ralse or lower the
level of such lot by a fi1ll or excavatlon,
he/she shall at his/her own expense protect
all adjolning property from encroachment by
such f111 or excavation, or from danger of
collapse due to such excavatlon elther by the
erection of a retaining wall or by sloping the
gaides of such fill or excavation entirely
within the confilnes of said lot 1in a manner
found safe by the bullding official.

10. Director's Rule 2-87 establishes procedures and
guldelines for securing permits for development 1n potential
slide areas. The rule requlres that prior the issuance of a
permit a geotechnical report acceptable to the Director will be
submitted, whilch 1indlcates that the plans and gspecifications
conform to the recommendations 1in the report, that the risk of
damage to the proposed development or to adjacent properties from
soll instability will be ™minimal," and that the proposed
development will not increase the potentlal for s0il movement.
The report shall be supported by field observatlons which shall
include appropriate explorations, such as borlng and test plts
and an analysis of soll characteristics.

11. No on-site borings, tests or other exploratlion has been
made, The report 1s therefore lnadequate for permlt purposes.
The report 1s adequate, however, for JSEPA analysis, which
requires only informatlon "reasonably sufficlent to svaluate the
environmental impact of a proposal". SMC 25.05.335. The
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Director's conclusion that complliance with the recommendations of
the solls engineer would adequately miltigate potential 1mpacts
relating the eroslion and mass movement of scll should not be
disturbed, The Director will have an additlonal opportunity to
mitigate potential so0il impacts prior to 1ssuance of a
constructlion permit, after the required field observatlons have
been made and submlitted.

Legal Bullding Site

12. SMC 23.44,010B permits development of a substandard,
vacant, platted lot as a separate building site even though in
common ownership wlth a contiguous lot, if no portlon of the lot
1s required to meet the least restrlctive lot area, lot coverage,
getback or yard requlrement 1In effect at any time. The
encroachment by less than one 1Inch of a chlmney of the house on
Lot 14 1s de minimus, and so long as the owner of Lot 13 dces not
complalin, the Dlirector was entitled to lgnore 1it, The same
conclusion applies to the light wells for that resldence.

13. Lot 13 1s needed as a side yard for Lot 14, slnce a
gsetback of at least 3 ft. has been regulred at all times.
Current code provislons permlt a slde yard to be satisfled by
easement on the adjacent 1lot. SMC 23.44,014D. The Director's
conclusion that Lot 13 1s not needed to satlisfy yard or setback
requirement of Lot 14 if an easement 1s provlided should not be
disturbed.

14, SMC 23.44.010B3(c) provides that iIf any portlon of the
lot to be developed has been used to meet the parking requirement
in effect for a princlpal structure on a contlguous lot, the lot
may be developed 1f the parking requirement 1s "legally met on
the contiguous lot."™ The garage on Lot 14 does not satisfy the
current land use code In that its driveway exceeds slope maximums
and 1s essentially unuseable except for a vehiecle with a short
wheelbase. Constructlon in 1950 of the garage on Lot 13 provided
the residence on Lot 14 with a parking space which conformed with
city code requirements 1in all respects except as to backling out
onto an arterial. When this garage was constructed, or at least
when the 1957 code was adopted whilich contained the current
driveway slope maximums, the garage became the required parking
space for Lot 14 and the nonconforming garage on Lot 14 was
abandoned. An owner cannot abandon a nonconforming use and later
reestablish 1t. 6 Rohan, Zonlng and Land Use Controls, Sectlon
41,03[6][b]. Any parking space proposed to replace the garage on
Lot 13 in order to make Lot 13 a legal bullding slte must conform
to the reguirements of the current code.

15. The conclusion of the previous paragraph 1s supported by
SMC 23.40.004, which provides:

Legally established parking spaces or loading
areas existing on or after July 24, 1957, that
became required as accessory to a principal
use on or after July 24, 1957, may not be
eliminated unless at least an egqual number of
spaces serving the use for which they are
reguired and meeting the requirements of this
code are provided."

The parking space on Lot 13 was legally established as accessory
to the residence on Lot 14 by permit and 1s required parking for
that residence.
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Declslon

The declislion of the Dlrector on the interpretation that Lot
13 1s a legal bullding site 1s REVERSED. The declsion of the
Director on the master use permit is AFFIRMED, except as to the
legal bullding site conclusion contained therein, which 1s
REVERSED.

Entered this AV;ﬁ{ day of April, 1990.

+ 4&1«_/4’%

Gordon Crandall
Hearing Examiner Pro Tempore

CONCERNING FURTHER REVIEW
File No. MUP-89-062(W)

Pursuant to Seattle Munlcipal Code Section 23.76.024, a party
to the hearing before the Hearing Fxaminer may flle an appeal
with the City Councll no later than the fifteenth day after the
date of the declislon appealed from 1ls filed with the SEPA Public
Information Center, 5th Floor Municipal Bullding, 684-8322. The
appeal statement must be filed with the City Clerk on the first
floor of the Municipal Bullding. The City Council's review on
appeal shall be limlted to the issue of compliance with Section
25.05.660. The C1ilty Council Land Use Committee should be
consulted regarding further appeal specifics.

- If an appeal 1s taken pursuant to Sectlon 23.76.024, the time
for filling a regquest for Judlclal review of the underlying
governmental action and/or other SEPA 1issues is stayed until the
City Councll renders a final decislion on this Clty Counclil
appeal, :

If no appeal 1is taken to the Clty Councll, the declslon of
the Hearing Examiner In thls case 13 final and 1s not subjJect to
reconsideration except to correct errors on the ground of fraud,
mistake, or irregularity in vital matters. Any request for
Judicial review of the declision on the underlylng governmental
action must be flled in King County Superlor Court within fifteen
days of the date of thls Hearlng Examlner decislon. Seattle
Municipal Code Section 23.76.22.(C)(12)(e). Judicilal review
under SEPA shall without exceptlon be of the declslion on the
underlying governmental actlion together wilth i1ts accompanyling
environmental determinations. SEPA issues may be added to the
request for review wilthin 30 days after the date of this decision
if a notice of Intent to seek Judlclal review of SEPA issues 1s
f1led with the Director of the Department of Constructlion and
Land Use, 400 Seattle Municipal Building, Seattle, Washington
98104, within fifteen days of the date of thls decision. See
Chapter 43.21C, RCW and Chapter 25,05, Seattle Municilpal Code,.

If the Superior Court orders a review of the decision, the
person seeking review must arrange for and bear the cost of
preparing a verbatim transcript of the hearing but will be
reimbursed 1if successful In court. Instructions for preparation
of the transcript are avallable from the 0ffice of Hearing
Examiner, Room 1320 Alaska Building, 618 Second Avenue, Seattle,
Washington 98104. As an alternative to the wrltten transcript,
RCW 43.21C.075{(6)(b) provides that a tape may be used for court
review., If a taped transcript is to be reviewed by the court the
record shall 1identify the locatlon on the taped transcript of
testimony and evlidence to be reviewed. Parties are encouraged to
present the 1lssues ralsed on review, but 1f a party alleges that
a finding of fact is not supported by evidence, the party should
include 1n the record all evidence relevant to the disputed
finding. Any other party may designate addltlonal portions of
the taped transcript relating to 1ssues raised on review.
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CONCERNING FURTHER REVIEW
File No. S-90-001

The decision of the Hearing Examiner 1n this case ls the
final administrative determlination by the Clity, and 1s not sub-
Ject to reconsideratlion except to correct errors on the ground of
fraud, mistake, or Iirregularity 1in vital matters. Any request
for judicial review must be flled with the Superior Court pur-
suant to Chapter 7.16, RCW, within fourteen days of the date of
this decision. Should such a request be filed, Instructions for
preparation of a verbatim transcript are avallable at the Office
of Hearlng Examliner. The appellant must Initially bear the cost
of the transcript but will be reimbursed by the Cility 1f the
appellant 1s successful 1In court. Instructlions for preparation
of the transcript are avallable from the 0fflce of Hearing
Examiner, Room 1320 Alaska Bullding, 618 Second Avenue, Seattle,
Washington 98104,



